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ARTICLE 1



Personal Scope

This Article, which is not found in other United States tax treaties, issimilar to Article 1
of the Draft Double Taxation Convention on Income and Capital developed by the Fiscal
Committee of the Organization for Economic Cooperation and Development and published in
1963 (hereinafter referred to as the OECD Model Convention). The Article does not have
substantive importance. Its purpose is to generally delineate the persons who come within the
scope of the Convention. The Articleis not complete in its delineation of persons covered in that
persons who are residents of one or both of the Contracting States are sometimes not covered in
the Convention and that other persons who are not residents of either of the Contracting States
are covered by this Convention. For example, Article 19 (Governmental Functions) appliesto
citizens of athird State who come to one of the Contracting States expressly for the purpose of
being employed by the other Contracting State. While the title of Article 1 is“Personal Scope,”
the Convention, of course, is applicable to corporations and other entities as well asto
individuals.

ARTICLE 2
Taxes Covered

This Article designates the taxes of the respective States which are the subject of the
proposed Convention. With respect to the United States, the taxes included are the United States
Federal income taxes imposed by the Internal Revenue Code. This includes, for example, the
surtax and would also include such taxes as the temporary surcharge which wasin force from
1968 to 1970. However, the Convention is not intended to apply to taxes which are in the nature
of a penalty such as the taxes imposed under section 531 (accumulated earnings tax) and section
541 (personal holding company tax) of the Internal Revenue Code.

With respect to Belgium, the taxes included are

(2) the individua income tax;

(2) the corporate income tax;

(3) the income tax on legal entities,

(4) the income tax on nonresidents;

(5) the prepayments and additional prepayments; and

(6) surcharges on any of the taxes referred to in (1) through (5), including the communal
supplement to the individual income tax.

The Belgian individual income tax is payable by resident individuals on income from all
sources but with reduced rates for foreign source income.

The Belgian corporate income tax is payable by resident Belgian companies on income
from all sources but with reduced rates for foreign source income.

The Belgian income tax on legal entitiesis atax payablein lieu of the corporate income
tax and isimposed upon the political subdivisions of Belgium and those resident legal entities



which are not engaged in business activity. Thistax islevied solely on income from movable
capital (generaly dividend and interest income) and real property.

The Belgian income tax on nonresidents is payable by nonresident individuals,
corporations, and other legal entities on income earned or received in Belgium.

In addition to the above-enumerated taxes, prepayment of tax in the form of withholding
by the payor isrequired by Belgian law in the case of income from movable capital (generally
dividend and interest income) and income from real property. Thereis aso a standard
professional prepayment (withholding) which applies to wages and salaries, remuneration paid
by a corporation to managers, directors and persons with similar functions, and to pensions,
certain prizes and subsidies, and in the case of a nonresident recipient, alimony. These taxes are
known as “les précomptes.” While Articles 2 also lists “ additional prepayments’ (compléments
de précomptes), that tax, which was an additional 15 percent prepayment on income from
movable capital, has not been in force since January 1, 1967. It was included at the request of
Belgium in the case such tax is reestablished, although even in the absence of an express
reference, anew or reestablished tax would be covered by paragraph (2) of this Article. In the
case of income from real property, Belgian law provides for an additional advance payment in the
case of taxpayers subject to the income tax on nonresidents whose fiscal domicileisin a country
with whom Belgium has concluded a double taxation agreement giving Belgium exclusive right
to tax real property situated in her territory. Since, under the proposed Convention, Belgium does
not have an exclusive right to tax United States residents on income from real property, thereis
no additional advance payment on such income paid to United States residents.

Pursuant to paragraph (2) of this Article the proposed Convention would also apply to
taxes substantially similar to those enumerated which are imposed in addition to or in place of
the existing income taxes, after the date of a signature of this Convention (July 9, 1970).

This Article also provides that the competent authorities of the Contracting States are to
notify each other of any amendments of the laws imposing the enumerated taxes and of the
adoption of any taxes which are subsequently imposed by transmitting the text of any
amendments or new statutes at |east once a year. Further, the competent authorities are to notify
each other of the publication by their respective States of any material concerning the application
of this Convention, whether in the form of regulations, rulings, or judicial decisions, by
transmitting the text of any such materia at least once ayear.

ARTICLE 3
General Definitions

This Article sets out definitions of certain of the basic terms used in the proposed
Convention. A number of important terms, however, are defined elsewhere in the Convention.

Any term used in this Convention which is not defined therein shall, unless the context
otherwise requires, have the meaning which it has under the laws of the State which isimposing



the tax. However, in a case where aterm has a different meaning under the laws of Belgium and
the United States or where the meaning under the laws of one or both of the Statesis not clear,
the competent authorities may agree on a uniform definition. See Article 25 (Mutual Agreement
Procedure). While treaties in the past did not specify the power of the competent authoritiesto
resolve such differences in definitions, this power is nevertheless inherent in the authority set
forth in the mutual agreement article of these treaties to resolve "difficulties or doubts.”

This Article defines geographical Belgium and geographical United States to include their
respective continental shelves. The addition of a definition of the continental shelf isintended to
clarify what the Contracting States consider to be included within their respective jurisdictionsto
tax. The United States continental shelf is defined as the seabed and subsoil of the adjacent
submarine areas beyond the territorial sea over which the United States exercises exclusive rights
in accordance with international law for the purpose of exploration and exploitation of the natural
resources of such area, but only to the extent that the person, property, or activity to which this
Convention is being applied is connected with such exploration or exploitation. For example the
income earned by a ship and its employees engaged in taking seismograph soundings on the
United States continental shelf will be treated for tax purposes the same as the income from a
comparable activity on the land of one of the States of the United States. A comparable definition
isused in the case of Belgium. The definition of the continental shelf in the case of the United
States only includes the continental shelf surrounding the 50 States. Thus, for example, the
continental shelf surrounding Puerto Rico is not included. If the treaty were extended beyond the
50 States and the District of Columbia (see Article 29 - Extension to Territories) the continental
shelf of the extended areas could also be covered. The defined continental shelf isonly part of the
United States or Belgium, as the case may bein limited situations. It isincluded only to the
extent that a person or property or activity to which the Convention is being applied is connected
with exploration or exploitation of the continental shelf. The phrase “connected with” does not
require physical attachment to the continental shelf to be within the scope of the definition.

The Article also defines "United States corporation” and “Belgian corporation.” Because
of the difference in concept, an entity could under Belgian law be considered to be a Belgian
corporation and under United States law to be a United States corporation. For purposes of the
proposed Convention, such a corporation would be treated as a corporation of neither State
because of the provisions in the definitions of a corporation of the United States, and a
corporation of Belgium, that an entity may not be considered a corporation of the United States,
or Belgium, if it isa corporation of the other State under domestic law of that other State. While
the benefits of the Convention would generaly be unavailable in such cases, it isrelatively easy
for taxpayersto avoid dual residency.

ARTICLE 4
Fiscal Domicile

This Article sets forth rules for determining "fiscal domicile" or residence of individuals,
corporations and other persons for purposes of the proposed Convention. Residence is important
because, in general, only aresident of one of the Contracting States may qualify for the benefits



of the Convention. This Article is patterned generally after the fiscal domicile article of the
OECD Model Convention.

The term "aresident of Belgium" means a corporation of Belgium as defined in Article 3
(Genera Definitions) and any person (other than a corporation) who is aresident of Belgium for
purposes of itstax. The term "aresident of the United States' means a United States corporation
asdefined In Article 3 (General Definitions) and any person (except a corporation or any other
entity treated as a corporation for United States tax purposes) resident in the United States for
purposes of its tax. The language in parentheses is intended to deal with the problem of dual
residency of a corporation. An entity which would be considered a Belgian corporation under
Belgian law and a United States corporation under United States law would, under Article 3
(General Definitions) of the Convention, be neither a Belgium corporation nor a United States
corporation. Therefore, it was necessary to make clear that such an entity is not included within
the term "any person" for purposes of the second part of the definitions. In addition, the
parenthetical language in the definition of aresident of the United Statesis intended to make
clear that aforeign corporation, or other entity treated as a foreign corporation for United States
tax purposes, which isaresident of the United States for certain purposes of itsincome tax law is
not, under the Convention, aresident of the United States.

In the case of the United States, the definition provides that a partnership, estate, or trust
iSstreated as aresident only to the extent that the income derived by such person is subject to
United States tax as the income of aresident. Thislanguage, although different from the Income
Tax Convention between the United States and France, signed July 28, 1967, isintended to
achieve the same result. Under United States law, a partnership is never, and an estate or trust is
often not, taxed as such. Under the proposed Convention, in the case of the United States,
income received by a partnership, estate, or trust will not qualify for the benefits of the
Convention unless such income is subject to tax in the United States. Thus, in effect, the status of
income which is subject to tax only in the hands of the partners or beneficiaries, will be
determined by the residence of such partners or beneficiaries. With respect to income taxed in the
hands of the estate or trust, the residence of the estate or trust is determinative. This provision is
nonreciprocal because of the absence of asimilar problem under Belgian law.

Anindividual who is aresident of both States under the rules of domestic law employed
by such States for determining residence will be deemed to be aresident of the State in which he
has his permanent home, his center of vital interests (closest economic and personal relations),
his habitual abode, or his citizenship, in the order listed. If the issueis not settled by these tests,
the competent authorities will decide by mutual agreement the one State of which he will be
considered to be aresident. Thus for purposes of the Convention, including the savings clause of
Article 23(1), an individual can be resident in Belgium or the United States, but not both.

ARTICLES
Permanent Establishment

This Article defines the term "permanent establishment.” The existence of a permanent



establishment is, under the terms of the proposed Convention, a prerequisite for one State to tax
the industrial or commercial profits of aresident of the other State. The concept is also
significant in determining the applicability of other provisions of the Convention, such as Article
10 (Dividends), Article 11 (Interest), Article 12 (Royalties), and Article 13 (Capital Gains). The
definition of "permanent establishment” is a modernized version of the definition found in some
of our older treaties including the 1948 Convention with Belgium. The new definition is similar
to the definition found in our French Convention.

The term "permanent establishment” means "afixed place of business through which a
resident of one of the Contracting States engages in industrial or commercial activity."
[lustrations of the concept of afixed place of businessinclude a seat of management, a branch,
an office, afactory, aworkshop, a warehouse, a place of extraction of natural resources, or a
building site or construction or installation project which exists for more than 12 months. Asa
generd rule, any fixed facility through which an individual, corporation or other person conducts
industrial or commercial activity will be treated as its permanent establishment unlessit fallsin
one of the specific exceptions described below. The proposed Convention uses the term "a seat of
management"” which was the term used in our Convention with France. The technical explanation
of our French Convention explains the definition of the term "a seat of management” and its
difference in meaning from the term "a place of management" as follows:

It should be noted that this convention uses the term "seat of management” where the
OECD Model Convention and prior agreements to which the United States is a party used
the term "place of management”; both terms are trandlations of the French term "un siege
dedirection" and it is believed the tranglation found in this convention is the more
accurate. Prior agreements in which the term "place of management" appears will be
interpreted therefore asif the words "seat of management” had been used.

That explanation is applicable to the proposed Belgian Convention.

This Article specifically provides that a permanent establishment does not include a fixed
place of business of aresident of one of the Contracting States which islocated in the other
Contracting State if it is used only for one or more of the following -

(1) the use of facilities for the purpose of storage, display, or delivery of goods or
merchandise belonging to the resident;

(2) the maintenance of a stock of goods or merchandise belonging to the resident for the
purpose of storage, display, or delivery;

(3) the maintenance of a stock of goods or merchandise belonging to the resident for the
purpose of processing by another person;

(4) the maintenance of afixed place of business for the purpose of purchasing goods or
merchandise, or for collecting information, for the resident;

(5) the maintenance of afixed place of business for the purpose of advertising, or the
supplying of information, for scientific research, or for similar activities which have a
preparatory or auxiliary character, for the resident; or

(6) the maintenance of a building site or construction or installation project which does
not exist for more than 12 months.



The building site or construction or installation project exception is merely aclarification of the
rule that such an activity for more than 12 months is a permanent establishment and, accordingly,
such an activity for 12 months or lessis not a permanent establishment. These exceptions are
cumulative and a site or facility used solely for more than one of these purposes will not be
considered a permanent establishment under the proposed Convention. The 12-month
construction project rule is a physical test under which the resident must be actively engaged in
the project during that 12-month period.

This Article also provides that notwithstanding the provisions described in the preceding
paragraph if three conditions are met, aresident of one State will have a permanent establishment
in the other State. The conditions are:

1. Theresident has afixed place of businessin that other State

(a) which consists of facilities for the storage, display or delivery of goods or
merchandise belonging to the resident;

(b) which consists of a stock of goods or merchandise belonging to the resident
which is held for processing by another person; or

(c) which isused for the purpose of purchasing goods or merchandise for the
resident;

2. The goods or merchandise described in paragraph 1 above are either subject to
substantial processing in that State (whether or not purchased there) or are purchased in that other
State (and are not thereafter subject to substantial processing in another State); and

3. All or part of such goods or merchandise is sold by the resident or his agent for use,
consumption, or disposition in that other State.

Under this rule, the taxpayer will have a permanent establishment whether or not he
maintains a sales office in the other State.

Thus, for example, if an independent agent acting for a United States corporation arranges
the sales of the corporation's goods in Belgium the United States corporation will, nevertheless,
be deemed to have a permanent establishment in Belgium if those goods were purchased in
Belgium through a fixed place of business of the corporation (ordinarily a purchasing office
would not constitute a permanent establishment) and then resold therein without having been
subjected to processing outside Belgium prior to such resale.

Notwithstanding the other provisions of this Article, a person will be considered to have a
permanent establishment if he engages in business through an agent, other than an independent
agent, who has and regularly exercises authority to conclude contracts in the name of such person
unless the agent only exercises such authority to purchase goods or merchandise.

With respect to an independent agent, the proposed Convention also providesthat a
resident of one State will not be deemed to have a permanent establishment in the other State if
such resident engagesin industrial or commercial activity in such other State through an
independent agent, such as a broker or general commission agent, if such agent is acting in the
ordinary course of his business. This rule does not apply with respect to a broker or agent acting



on behalf of an insurance company if such broker or agent has, and habitually exercises, an
authority to conclude contracts in the name of that company. It was agreed, however, that an
insurance company of one State writing reinsurance contracts in the other State would not for
that reason be treated as having a permanent establishment, but since it was understood that
foreign companies writing reinsurance on Belgian risks do not authorize Belgian brokers or
agents to conclude reinsurance contracts in the name of the foreign reinsurance company, it was
not necessary to specifically exclude reinsurance contracts from the exception.

The determination of whether aresident of one State has a permanent establishment in the
other State isto be made without regard to any control relationship of such resident with respect
to aresident of the other State or with respect to a person which engagesin industrial or
commercia activity in that other State (whether through a permanent establishment or
otherwise).

Although this Articleis generally drafted with reference to aresident of one of the States
engaging in industrial or commercial activity in the other State, for certain purposes the proposed
Convention deals with a nonresident engaging in industrial or commercial activity in one of the
States or aresident of one of the States engaging in industrial or commercial activity in athird
State. For these purposes, the principles set forth in Article 5 are to be applied in determining
whether there is a permanent establishment.

ARTICLE6
Income from Real Property

This Article which issimilar to an article in the existing treaty provides that a resident of
one State may be subject to tax in the other State on income from real property and royaltiesin
respect of natural resources if the property or natural resource is located in such other State. This
Article does not, as do the existing treaty and the 1967 treaty between the United States and
France, provide for an election by the resident to compute his tax on such income on anet basis
since under the internal laws of Belgium and, since 1967, the United States this can be done. The
income referred to in this Article includes gain from the sale or exchange of such property or
such natural resource rights, but does not include interest on mortgages and similar instruments.
The latter type of income is covered by Article 11 (Interest).

ARTICLE 7
Business Profits

This Article sets forth the typical treaty rule that industrial or commercial profits of a
resident of one State are taxable in the other State only if the resident has a permanent
establishment in that other State. Where there is a permanent establishment only the profits
attributable to the permanent establishment can be taxed by that other State. For purposes of
Article 23 (Relief From Double Taxation) which, among other things, provides that a foreign tax
credit will be allowed by the United States, such profits are considered to be from sources within



the State in which the permanent establishment is located.

While under the existing Belgian Convention, as under the old French Convention,
industrial or commercial profits are not taxed in the absence of a permanent establishment once
there is a permanent establishment the existing Convention, as did the old French Convention,
provides that the provisions reducing the tax rates on interest and dividends and exempting
royalties are not applicable. Thisruleis known as the “force of attraction “ principleand is
replaced in the proposed Convention, asin our new treaty with France, with the effectively
connected concept. Under the new approach, only those interest, dividends and royalties which
are effectively connected with the permanent establishment are taxable as part of the industrial or
commercia profits and do not benefit from the reduced rate or exemption.

In determining the proper attribution of industrial or commercial profits under the
proposed treaty, the permanent establishment is generally to be treated as an independent entity
and considered as realizing the profits which would be realized if the permanent establishment
dealt with the resident of which it is a permanent establishment on an arm’ s-length basis.
Expenses, wherever incurred, which are reasonably connected with profits attributable to the
permanent establishment, including executive and general administrative expenses, will be
allowed as deductions by the State in which the permanent establishment is located in computing
the tax due to such State. However, it is not necessary to allow a profit to the head office for
ancillary services furnished to the permanent establishment as long as the permanent
establishment is allowed to deduct the allocable costs incurred by the head office.

The mere purchase of goods or merchandise in a State by the permanent establishment, or
by the resident of which it is a permanent establishment, for the account of such resident will not
cause attribution of profits to such permanent establishment

While some of our more recent conventions attempt a broad definition of “industrial or
commercia profits’ by setting forth examples of activities which will be considered as giving
rise to such profits, this Convention is limited to setting forth three rules of inclusion and
exclusion. In spite of the difference in approach, the term “industrial or commercial profits’ hasa
meaning generally similar to that in our other recent treaties. It includes income derived from
manufacturing, mercantile, agricultural, fishing, or mining activities, from the operation of ships
or aircraft, from the furnishing of personal services of others, from the rental of tangible personal
property, and from insurance activities.

This Article specifically provides that the term “industrial or commercial profits’ includes
rents or royalties derived from motion picture films or films or tapes used for radio or television
broadcasting or from copyrights thereof and rents derived from the leasing of tangible personal

property.

The Article further provides that the term does not include items of income specifically
dealt within other articles of this Convention except as provided in such articles. Thus, income
derived from real property and natural resources and dividends, interest, royalties (as defined in
paragraph (2) of Article 12 (Royalties)), capital gains, and income described in Article 22



(Income Not Expressly Mentioned) constitute industrial or commercial profits only if the right or
property giving rise to such amounts s effectively connected with a permanent establishment
which the recipient, being aresident of one of the States, has in the other State. Where such
amounts do not constitute industrial or commercia profits, they may be taxed separately or
together with industrial or commercial profits in accordance with the laws of the State whose tax
is being determined, but the limits on the rate of taxation to which such amounts may be subject
must be observed.

For example, if aBelgian bank without a permanent establishment in the United States
loaned money to a United States manufacturer in the United States, the interest paid by the
United States manufacturer to the Belgian bank would be treated as interest and not as industrial
or commercial profits and would be governed by Article 11 (Interest) of the proposed Convention
which provides for either an exemption or a 15-percent withholding rate.

In the reverse situation where a United States bank with a branch in Belgium derives
interest from Belgium which is not effectively connected with its Belgian branch, Belgium could
tax the interest together with the income of the permanent establishment as long as the rate of tax
on the gross amount of the interest did not exceed the 15-percent limitation.

Income from independent and dependent personal services are specifically dealt within
Articles 14 (Independent Personal Services) and 15 (Dependent Persona Services) and,
therefore, are not treated as business profits. It is noted that in some of our other recent
conventions, there is an express provision excluding such services from the terms "industrial or
commercia profits." While there is no such provision in the Belgian Convention, the result isthe
same.

ARTICLE 8
Shipping and Air Transport

This Article provides that, notwithstanding the rules of Article 7 (Business Profits) and
Article 13 (Capital Gains), income which aresident of one of the States derives from the
operation in international traffic of ships registered in that State and gains which aresident of one
of the States derives from the sale, exchange, or other disposition of ships operated in
international traffic by such residents and registered in that State shall be exempt from tax by the
other State.

A resident of one of the States will also be exempt from tax in the other State on income
derived from the operation in international traffic of aircraft registered in either State or In a State
with which the other State has an income tax convention exempting such income. Gains which a
resident of one of the States derives from the sale, exchange, or other disposition of aircraft are
accorded the same treatment. An exchange of notes specifically exempting income from the
operation of aircraft from tax in the respective States is not considered as an income tax
convention exempting such income.



This Article also will apply to income derived from the leasing, to a person engaged in
the operation of shipsor aircraft, of aship or aircraft under afull or bareboat charter, where the
lessor is engaged in the operation of ships or aircraft if such lease is ancillary to the lessor's other
operations. For example, if an airline of one of the Contracting States which has excess
equipment in the winter months leases several aircraft which are excess during that period to an
airlinein the other Contracting State, the lessor is not subject to tax by that other Contracting
State.

The exemption provided by this Article is also applicable to profits derived from any
activitiesincidental to the operation of shipsor aircraft in international traffic. Thus, for example,
commissions derived by a Belgian international air carrier from the sale of passenger ticketsin
the United States as agent for other persons operating ships or aircraft, if incidental to itsown
international operations, will be exempt from United States tax under Article 8. Further, a
Belgian airline company might have facilities at an international airport in the United States
which are used to service and maintain its own aircraft in order to make maximum use of the
facilities, the company might also service and maintain aircraft of other companies. The profits
derived from the furnishing of such servicesto others would be exempt under Article 8 unless
such activity ceased to be only an incidental activity. However, income derived by aBelgian
airline company from the operation of a hotel in the United States would not be incidental to the
operation of aircraft and would not be exempt.

ARTICLE9
Associated Enterprises

This Article complements section 482 of the Internal Revenue Code of 1954 and
confirms the power of each government to allocate items of income, deduction, credit, or
allowance in cases in which aresident of one State is related to aresident of the other State if
such related persons impose conditions between themselves which are different from conditions
which would be imposed between independent persons. This provision is similar to the provision
contained in the OECD Model Convention.

Provisionis made in Article 25 (Mutual Agreement Procedure) for consultation and
agreement between the two States where an allocation by either State results or would result in
double taxation.

ARTICLE 10
Dividends

The existing Convention provides that dividends derived from sources within one State
by aresident of the other State not having a permanent establishment in the former State will be
subject to tax in the former State at arate not in excess of 15 percent. The proposed Convention
continues the 15 percent rate on dividends.



Asindicated above, the proposed Convention abandons the "force of attraction” concept
in the existing Convention by providing that the reduced rate of tax on dividends is denied only if
the shares with respect to which the dividends are paid are effectively connected with a
permanent establishment which the recipient has in the State of source. The elimination of the
"force of attraction" principle will make uniform the rate of tax levied on dividend income by a
resident of one State from sources within the other State unless such income is effectively
connected to a permanent establishment in the State of source. In those cases where the shares
with respect to which the dividends are paid are so effectively connected, the dividends may be
taxed as industrial and commercial profits under Article 7 (Business Profits). Income which is so
effectively connected may be taxed at the normal rates applicable to such income in the State of
source. This does not prevent Belgium from imposing its movable property prepayment in
accordance with Belgian law, and this would be credited against the tax owed by the permanent
establishment.

The dividend Article of the proposed Convention is patterned generally after the OECD
Model Convention. However, the proposed Convention additionally provides that the term
"dividends" includes income from invested capital received by members of Belgian companies
other than companies with share capital where, under Belgian law, such income is taxable in the
same way as dividends. These are companies whose shareholders are restricted to individuals and
are generally similar to partnerships. Such companies are not entitled to an interest deduction on
aloan made by a shareholder to the company. Interest payments by such a company to a
shareholder are treated similarly to dividends for purposes of Belgian law and are treated as
dividends under the proposed treaty. The companies covered by this latter rule are Sociétiés de
Personnes & Responsabilité Limiteg, Sociétés en nom Collectif, Sociétés en Commandite Simple,
and Sociétés Coopératives.

Under Belgian law dividends paid to an individual from sources outside of Belgium
which are received within Belgium are subject to a 20-percent précompte mobiliere. The
précompteis used by Belgium as a collection device since most securities are in bearer form and
the residency of the owner is not readily determinable. Belgium has agreed under this Articleto
waive collection of the précompte on dividends paid by United States corporationsto an
individual who is aresident or citizen of the United States and not aresident of Belgium. Such
individual when he goesto a Belgian bank to collect on adividend will have to substantiate his
citizenship (where applicable) and residency and it is anticipated that the Belgian Government
will verify the fact that such person isthe proper recipient of the dividend by submitting their
names to the Internal Revenue Service.

In other cases, dividends paid by a corporation of one of the States to a person other than
aresident of the other State are exempt from tax by the other Slate unless the dividends are
effectively connected with a permanent establishment of the recipient maintained in the other
State or the dividends are paid by a United States corporation and are received within Belgium by
a person other than acitizen or resident of the United States.

ARTICLE 11



Interest

The existing Convention provides that interest derived from sources within one State by a
resident of the other State not having a permanent establishment in the former State will be
subject to tax in the former State at arate not in excess of 15 percent.

The proposed Convention retains the 15 percent rate on interest replacing the "force of
attraction" principle by the effectively connected approach. In four important cases, however, the
proposed Convention provides for exemption in the State of source. First, interest is exempt at
sourceif it arises out of commercia credit - including credit which is represented by commercial
paper - resulting from deferred payments for goods or merchandise or services supplied by a
resident of one of the Statesto aresident of the other State. This exception would apply to
interest derived by a bank or other financial institution which purchases paper which arose out of
commercial credit which the seller of goods or services discounted at such bank or financial
institution. It would also apply to interest derived by afinance company which is a subsidiary of
a selling company and which is used by the parent to finance its sales. Second, interest paid
between banks is exempt except on loans represented by bearer instruments. Under this
provision, interest on advances between banks would be exempt as would interest on aloan from
aUnited States bank to a Belgian bank, assuming that there was not a bearer instrument
representing the indebtedness. Third, an exception is provided for interest arising from deposits,
not represented by bearer instruments made in banks or other financia institutions. Fourth,
interest beneficialy derived by one of the States, or by an instrumentality of that State, not
subject to tax by that State on itsincome, would be exempt from tax by the other State. Under
thisrule, interest income derived by the Export-Import Bank of the United States on |oans made
to Belgian residents would be exempt from tax in Belgium. Thiswould still be the case if the
Export-Import Bank sold interest-participation certificates on such aloan. On the other hand, this
rule would not apply if the Export-Import Bank discounted or sell the instrument representing the
loan. However, in such a case the exception for interest arising out of commercial credit may be
applicable.

As noted above, the proposed Convention abandons the "force of attraction” principle.
Thus, the reduced rates of tax applicable to interest apply unless the recipient has a permanent
establishment in the State of source and the indebtedness giving rise to the interest is effectively
connected with such permanent establishment. In such a case, the interest may be taxed as
industrial or commercial profits.

Interest is defined generally as income from any kind of debt-claim or any income treated
asinterest under the tax law of the State of source. In cases in which excessive interest is paid by
reason of a special relationships between the payor and the recipient, the provisions of the
interest Article do not apply to the excess part of the payments. Excess interest payments may be
taxed according to the law of the State from which the interest is derived. In the case of excess
interest derived from the United States, the excess interest may be taxed as dividend. Under
Belgian law, the excessinterest is disallowed as a deduction, but, in the hands of the recipient,
continues to retain its character as interest. However, the recipient is not entitled to the benefits
of this Article with respect to such excess.



Thus, for example, in the case of the United States the rules provided in section 482 of
the Internal Revenue Code would be applicable if excessinterest is paid between related persons.
On the other hand, if a Belgian resident pays excess interest to a United States related person, the
Belgian tax authorities would disallow such excess as a deduction to the Belgian resident. and
would continue to treat such excess as interest, and subject such excess to the 20-percent rate of
withholding, as provided under Belgian domestic law. since such excessis not entitled to treaty
benefits.

The term "interest” does not include amounts which are considered as dividends as
discussed above in connection with Article 10 (Dividends). In the case of Belgium, the term
"interest” includes prizes on lottery bonds.

Interest is from sources within a State when the payer is that State, a political subdivision,
alocal authority thereof or aresident of that State. However, if the payor has a permanent
establishment in one of the States and the indebtedness on which the interest is paid is effectively
connected with such permanent establishment and the interest is borne by such permanent
establishment, such interest shall be deemed to be sourced within the State in which the
permanent establishment is located. In addition, if a permanent establishment which aresident of
one of the Contracting States has in athird State borrows money from aresident of the other
Contracting State, for purposes of the treaty, the interest paid by the permanent establishment
will be treated as from sources within the third State if the loan is effectively connected with, and
interest is borne by, such permanent establishment.

In other cases, interest paid by aresident of one of the States to a person other than a
resident of the other State is exempt from tax by the other State unless the interest is effectively
connected with a permanent establishment of the recipient maintained in the other State or the
interest is paid by a United States corporation and is received within Belgium by a person other
than acitizen or resident of the United States.

Asin the case of dividends, the interest Article also contains a special rule dealing with
interest from sources within the United States which is received within Belgium by aresident of
the United States or a citizen of the United States who is not aresident of Belgium. In such acase
Belgium has agreed to waive its withholding tax.

ARTICLE 12
Royalties

The existing Convention provides that royalties derived from sources within one of the
States by aresident of the other State shall be exempt from tax by the former State. The proposed
Convention continues this exemption for royalties.

Theterm “royalties’ is defined to include
(a) payments of any kind made as consideration for the use of, or the right to use,



copyrights of literary, artistic, or scientific works (but not including copyrights of motion
picture films or films or tapes used for radio or television broadcasting), patents, designs,
models, plans, secret processes or formulae, trademarks, or other like property or rights,
or knowledge, experience, or skill (know-how) and

(b) gains derived from the sale, exchange or other disposition of such rights or
property, but only if payment is contingent on productivity, use, or disposition of the
property. If the payments are not so contingent, the capital gains Article applies.

The provisions of this Article do not apply if the recipient of aroyalty has a permanent
establishment in the State of source and the rights or property giving rise to the royalty is
effectively connected to such permanent establishment. In such a case, the royalty may be taxed
asindustrial or commercial profits under Article 7 (Business Profits). Thus, the “force of
attraction” principle is also abandoned with respect to royalties.

The source rule on royaltiesis different front the source rule found in most of our recent
treaties and the rule in Section 861(a)(4) of the Internal Revenue Code. The proposed Convention
provides that royalties shall be treated as income from sources within one of the States if paid by
such State, a political subdivision, or alocal authority thereof, or by aresident of that State.
However,

(a) if the person paying the royalty has a permanent establishment in one of the

States with which the right or property giving rise to the royalty is effectively connected

and such royalties are borne by such permanent establishment, or

(b) if the person paying the royalty is aresident of one of the Contracting States

and has a permanent establishment in athird State with which the right or property giving

rise to theroyalty is effectively connected and such royalties are borne by such permanent

establishment
such royalties are deemed to be from sources within the State in which the permanent
establishment is located. This source ruleis similar to the interest source rule found in Article 11
(Interest) of the proposed Convention and to the source rule for royalties under Belgian domestic
law. On the United States side, since royalties are exempt at source, the source rule on royaltiesis
relatively unimportant. However, on the Belgian side, because of the treatment given under
Belgian law for excessive royalty payments, the source of royalty has importance. Under the
proposed Convention, if excessive royalties are paid because the payor and the recipient are
related, the provisions of the royalty Article apply only to so much of the royalty as would have
been paid to an unrelated person. The excess payment may be taxed according to its own law by
the State from which the royalty is derived. In the case of Belgium, Belgium would deny a
deduction for the excess royalty payments, but, in the hands of the recipient, the payment would
still be considered to be aroyalty under Belgian domestic law. However, the recipient is not
entitled to the benefits of this Article with respect to such excess.

If anonresident has a permanent establishment in Belgium or the United States, royalties
attributable to effectively connected with such permanent establishment are not subject to
withholding but are subject to tax in Belgium or the United States at the rates normally
applicable to industrial or commercial profits.



ARTICLE 13
Capital Gains

The existing Convention provides no special rules for gains derived in one State from the
sale or exchange of stock securities, commodities, or other capital assets by aresident of the
other State. The proposed Convention provides that such gains shall be exempt from tax by the
State of source. However, the exemption does not apply if

(1) the gain derived by aresident of one State arises out of the sale or exchange of
property described in Article 6 (Income from Real Property) which is situated within the other
State,

(2) the recipient of the gain has a permanent establishment or maintains a fixed base, or

(3) therecipient of the gain being an individual resident of the first State is present in that
other State for a period or periods aggregating 183 days or more in the taxable year.

Gains which are effectively connected with a permanent establishment may be taxed as
industrial or commercial profits under Article 7 (Business Profits). Gains on real property are
subject to the provisions of Article 6 (Income from Real Property) which permits taxation of such
gains by the State in which the real property is situated. The Belgians do not tax capital gains of
individuals arising from a casual sale of nonbusiness assets.

ARTICLE 14
Independent Personal Services

The existing Convention provides that an individual resident of one State shall be exempt
from tax by the other State if he meets either of two conditions:

(@) heis present in that other State for not more than 183 days and his
compensation is for services performed as a worker or employee of, or under contract
with, aresident of the first State who bears the actual burden of the remuneration or

(b) he istemporarily present within that other State for a period or periods not
exceeding 90 days during the calendar year and the compensation received for such
services does not exceed $3,000 in the aggregate.

The 90-day, $3,000 rule under the existing Convention does not apply to remuneration of
"administrateurs,” "commissaires," or "liquidateurs’ of,. or of other individuals exercising similar
functionsin, corporations created or organized in Belgium, nor to remuneration of officers and
directors of United States corporations.

The proposed Convention generally deals with personal servicesin two articles and
creates a distinction based upon whether the services are independent or dependent personal
services. The proposed Convention also provides a specia rule for independent individuals who
are artists or athletes, and a separate Article dealing with directors fees. Thus, for example, a
doctor or lawyer typically renders independent personal services. Also an entertainer who under
common law concepts is an independent contractor is considered as rendering independent



personal services.

Generally, under Article 14 of the proposed Convention, income earned by an individual
resident of one State from independent personal services performed in the other State may not be
taxed in that other State. However, such income will be subject to tax in the State of source (i.e.,
where the services are performed) if the recipient is present in that State for a period or periods
aggregating 183 days or more in the taxable year or if the individual maintains afixed basein
that other State for a period or periods aggregating 183 days or more in the taxable year and the
income is attributable to such fixed base.

Independent personal services means services performed by an individual for his own
account where he receives the proceeds or bears the losses arising from such services.
Commercial, industrial, or agricultural activities are not considered independent personal
services and the income therefrom istaxed as industrial or commercial profits under Article 7
(Business Profits).

Thus, for example, if aphysician, resident in one State, has an office available in the
other State for a period aggregating 183 days or more during the taxable year, the income he
earns from the performance of services within the other State will be subject to tax in that other
State regardless of whether he is physically present in that other State for 183 days or more
during the taxable year and regardless of whether others make use of his office in his absence.

An individual who derives income from independent personal services as a public
entertainer is nevertheless subject to tax in the other State if his stay in such State exceeds 90
days during the taxable year or hisincomeisin excess of $3,000 or its equivalent in Belgian
francs during the taxable year.

ARTICLE 15
Dependent Personal Services

Generally, under the proposed Convention income from labor or personal services as an
employee may be taxed in the State in which such labor or personal services are performed
(except as provided in Article 20 (Teachers) and Article 21 (Students and Trainees)). However,
such income will be exempt from tax in the State of source if

(1) the recipient, being aresident of one of the Contracting States, is present in the State
of source for a period or periods aggregating less than 183 days during the taxable year;

(2) the recipient is an employee of aresident of the State of his residence (or a permanent
establishment located in the State of his residence); and

(3) the remuneration is not borne as such by a permanent establishment which the
employer has in the State of source. Thus, the rule applicable to dependent personal servicesis
similar to that contained in the existing Convention.

However, income from personal services performed in Belgium by a United States resident who
is employed by a Belgian permanent establishment maintained by a United States corporation



would no longer be exempt from tax in Belgium (nor would there be an exemption from United
States tax in the reverse situation). In addition, the proposed Convention would eliminate the rule
in the existing Convention generally exempting a resident of one State from taxation by the other
State of compensation received for services performed in the other State where such resident is
temporarily present in the other State for a period aggregating 90 days or less during the taxable
year and the compensation received for such servicesis not in excess of $3,000. The proposed
Convention also adds a rule that income from personal services aboard ships or aircraft registered
in one State and operated by aresident of that State in international traffic will not be taxed in the
other State so long as the services are rendered by a member of the regular complement of the
ship or aircraft.

This Article of the proposed Convention is substantially similar to the OECD Model
Convention except that, under the proposed Convention, an individual temporarily present in one
State who is an employee of a permanent establishment located in the other State and maintained
by a corporation of the first-mentioned State will be exempt from taxation by the first-mentioned
State on wages earned while temporarily present therein if the other requirements are met.

ARTICLE 16
Director’s Fees

Under the existing Convention, compensation received by an individual who is aresident
of one State as adirector of a corporation of the other State is taxable by the other State. This
result is obtained by the exclusion of such individuals from the 90-day, $3,000 rule. The
proposed Convention continues this treatment, in part, in a specific Article dealing with the
treatment of director's fees. The Article provides that a director's fee derived by an individua
who is aresident of one of the Statesin his capacity as a member of the board of directors of a
corporation of the other State may be taxed by the other State. Thisrule islimited to fees which
an individual receives as a director as contrasted to fees that he might receive as an officer or
employee of a corporation, by providing that a director's fee does not include fixed or contingent
payments derived by an individual in his capacity as an officer or employee of a corporation.
Further, to be adirector's fee the payment must be of the type which cannot be taken asa
deduction by the corporation paying the fee but is treated as a distribution of profits. These types
of payments are typically made by Belgian corporations.

Director's fees taxable by Belgium under this Article are treated as Belgian source income
for purposes of the United States foreign tax credit limitation regardless of where such services
asadirector are performed. Thisrule, which differs from the normal United States sourcerule, is
designed to avoid double taxation.

ARTICLE 17
Socia Security Payments




This Article provides that social security payments paid by one State to an individual who
isaresident of the other State will be taxed, if at all, by the payor State. Also included under this
Article are other public pensions such as railroad retirement benefits. Neither the existing
Convention nor the OECD Model Convention contains a comparable provision.

ARTICLE 18
Private Pensions and Annuities

The existing Convention provides that private pensions and annuities derived from
sources within one State by an individual resident of the other State are exempt from tax in the
State of source. The proposed Convention continues the existing rule by providing that pensions
and other similar remuneration paid in consideration of past employment and annuities received
by aresident of a State will be taxable only in the State of residence. However, pensions coming
within the scope of Article 19 (Governmental Functions) will be taxable only by the State
making payment.

The proposed Convention also provides that alimony paid to aresident of a State will be
taxable only in the State of residence. A United States resident making alimony paymentsto a
Belgian resident may deduct such payments (unless section 71(d) or 682 of the United States
Internal Revenue Code applies).

The term "annuities" is defined as a stated sum paid periodically at stated times during
life. or during a specified number of years, under an obligation to make the paymentsin return
for adequate and full consideration (other than for services rendered). The term "pensions’ is
defined as periodic payments made after retirement or death in consideration for services
rendered, or by way of compensation for injuries received in connection with past employment.

The effect of this provision is generally the same as that of the OECD Model Convention.

ARTICLE 19
Governmental Functions

The existing Convention exempts compensation including pensions and annuities paid by
one of the States or a political subdivision or territory thereof to a citizen of that State residing in
the other State (whether or not also a citizen of the other State) from taxation by that other State.
The proposed Convention continues the exemption but adds a specification that the
compensation must be paid in connection with the discharge of functions of a governmental
nature. Compensation paid in connection with industrial or commercial activity is treated the
same as compensation received from a private employer. The provisions relating to dependent
personal services, private pensions and annuities, and social security payments would apply in
such acase.

The proposed Convention extends the category of individuals who are eligible for the
exemption to citizens of athird State who come to a State expressly for the purpose of being



employed by the other State, a political subdivision, or alocal authority thereof.

ARTICLE 20
Teachers

The existing Convention provides that teachers who are citizens of one State and who,
pursuant to agreements between the States or teaching establishments in the States, accept a
teaching position at an educational institution in the other State shall be exempt from taxation in
such other State on remuneration received for such teaching, for a maximum period of two years.

The proposed Convention continues and broadens the 2-year exemption period for
visiting teachers. This exemption applies to an individual who is aresident of one State at the
time heisinvited by the other State or by a recognized educationa institution of the other State
to teach or do research in the other State and temporarily comes to such other State in order to
engage in such teaching or research. Invitation may be by the Government or a university or other
recognized educational institution and research or teaching must be done at such university or
other recognized educational institution. For purposes of the United States, the term “recognized”
will be construed to mean accredited. However, the exemption does not apply to income from
research undertaken not in the public interest but primarily for private benefit of a specific person
or persons. If theindividual's visit exceeds a period of 2 years from the date of arrival, the
exemption applies to the income received by the individual before the expiration of such 2-year
period.

ARTICLE 21
Students and Trainees

Under the existing Convention remittances received from within one State by citizens of
that State residing in the other State for the purpose of study are exempt from tax by the other
State. The OECD Model Convention includes asimilar provision.

The proposed Convention expands the exemption available to students by providing that
an individual who is aresident of one State at the time he becomes temporarily present in the
other State for the purpose of studying at a university or other recognized institution. of securing
training for qualification in a profession or of studying or doing research as recipient of a grant,
allowance, or award from a governmental, religious, charitable, scientific, literary, or educational
institution is exempt from tax in the host State on:

(1) Giftsfrom abroad for his maintenance and study;

(2) The grant, allowance, or award;

(3) Income from personal services performed in the host State not in excess of $2.000 (or
its equivalent in Belgium francs) for any taxable year.

These exemptions continue for such period of time as may be reasonably or customarily required
to effectuate the purpose of hisvisit but in no event may an individual have the benefit of this



Article and Article 20 (Teachers) for more than atotal of 5 taxable years from the date of arrival.

In addition, aresident of one State employed by or under contract with aresident of that
State who, at the time he isaresident of that State, becomes temporarily present in the other
State for the purpose of studying, or acquiring technical, professional, or business experience
from a person other than aresident of the first-mentioned State or a person related to such
resident, is exempt from tax in the host State on income not in excess of $5,000 (or its equivalent
in Belgian francs) from personal services rendered in the host. The individual is exempt for a
period of 12 consecutive months which period commences with the first month in which he
begins working or receiving compensation.

Also an individual who is aresident of one State and who istemporarily present in the
host State as a participant in a government program of the host State for the primary purpose of
training, research, or study is entitled to an exemption by the host State with respect to his
income from personal services relating to such training, research, or study performed in the host
State in an amount not in excess of $10,000 (or its equivalent in Belgium francs). To be entitled
to this exemption the program must be a program which does not exceed 1 year in duration. If
this qualification is met, then the income from personal services received with respect to such
program is exempt.

If an individual qualifies for the benefits of more than one of the provisions of the
personal services articles, he may choose the provision most favorable to him, but he may not
claim the benefits of more than one provision in any taxable year as a means of avoiding the
limitations provided.

ARTICLE 22
Income Not Expressly Mentioned

This Article of the proposed Convention contains a general rule that items of income of a
resident of one of the States which are not expressly mentioned in the foregoing articles of the
proposed Convention shall be taxable only in that State except that, if such incomeis derived
from sources within the other State, that other State may also tax such income. Thisrule provides
for the same result as found in paragraph (1) of Article 22 (General Rules of Taxation) of our
French Convention which provides that any income from sources within a State to which the
Convention is not expressly applicable will be taxable by that State in accordance with its own
law. For example, because income from prizes or awards is not generally covered by the
Convention, such income will ordinarily be taxed in accordance with the internal law of the State
from which such income is derived. However, this Article does not apply to industrial and
commercia profits attributable to a permanent establishment since such income is expressly
covered in Article 7 (Business Profits). The existing Convention does not contain an express
statement of this general rule. The OECD Model Convention differs on this point and provides
that income which is not expressly mentioned will be taxable only in the State of residence. In
any event it should be noted that the proposed Convention specifically covers most types of
income.



ARTICLE 23
Relief from Double Taxation

Under the existing Convention the United States provides relief from double taxation by
allowing a credit for Belgian tax which credit shall not exceed that proportion of the United
States tax which the net income from sources within Belgium bears to the total net income of
such citizen or resident.

The proposed Convention employs the same method of avoiding double taxation. It
provides that subject to the provisions of United States law applicable for the taxable years, a
credit against United States tax will be allowed to a citizen or resident of the United States for
Belgian tax paid. The credit is based upon the amount of tax paid to Belgium but may not exceed
the amount of United States tax attributable to such income. Except for the special source rules
provided by the Convention, this provision does not add to the rights which a United States
citizen or resident has to the foreign tax credit. but is for the purpose of giving treaty recognition
to such rights. Modifications in United States law after the effective date of the Convention
which concern the foreign tax credit will be applicable with respect to Belgian source income if
such modifications do not contravene the general principle of the Convention.

The proposed Convention also contains the traditional savings clause under which the
United States reserves the right to tax its citizens and residents as if the Convention had not come
into effect. However, the savings clause does not apply in several casesin which its application
would contravene policies reflected in the Convention. Thus, the savings clause does not affect
the provisions with respect to the foreign tax credit, social security payments, nondiscrimination,
or mutual agreement procedure. Moreover, the savings clause will not deny the benefits of the
Convention to governmental employees or teachers or students unless such individuals are
citizens of the United States or have immigrant status in the United States.

In the case of Belgium the Article provides a detailed procedure for the avoidance of
double taxation. Generally, the method used is the exemption method but in some circumstances,
it isthe credit method. This system of avoidance of double taxation is similar to that found in the
existing Convention. The provisions are based upon the law of Belgium relating to the
imposition of tax on Belgians receiving income from outside Belgium. However, under this
Article, present Belgian statutory law is liberalized with respect to

(1) United States source dividends received by a Belgian corporation.

(2) United States source business and personal servicesincome, and

(3) certain items of United States source income received by a citizen of the United States
who isaresident of Belgium.

These provisions are contained in paragraph (3) of Article 23 of the proposed Convention.
Subparagraph (a) of paragraph (3) corresponds to subparagraph (f) of paragraph (3) of Article 12
of the existing Convention. Under this provision, items of income which are not subject to the
provisions of subparagraphs (b) through (d) and which have been taxed by the United Statesin



accordance with the provisions of Articles 6 through 21, are exempt by Belgium from tax. But,
Belgium may take such items of income into account for the purpose of determining the rate of
tax which isto be applied against the remaining income. The items of income included in this
provision are

(1) industrial and commercia profits subject to United States tax by reason of their being
attributable to the maintenance by the taxpayer of a permanent establishment in the United
States,

(2) income from real property situated in the United States,

(3) sdlaries. pensions, and annuities paid by the United States or by any political
subdivision thereof to United States citizens or other individuals who qualify for the
governmental exemption and reside in Belgium;

(4) compensation for labor or personal services performed in the United States and taxed
by the United States in accordance with the dependent or independent personal services Articles,
and

(5) any other business or personal service income which may be taxed by the United
States in accordance with the Convention.

Also included within the scope of subparagraph (a) are items of income that are covered by
subparagraph (g) of the existing Convention. These items are interest, dividends, and royalties
which are taxed by the United States by reason of the fact that they are effectively connected with
a permanent establishment in the United States maintained by a Belgian taxpayer.

Subparagraph (b) conforms generally to subparagraphs (c) and (d) of the existing
Convention. Subparagraph (b) grants a credit based upon existing Belgian law subject to any
subsequent modification thereof which, however, may not affect the principles of existing law,
for dividends received by an individual and interest and royalties received by any resident of
Belgium. The credit is alowed against the tax imposed on the net amount of dividends from
corporations in the United States as well as of interest and royalties from sources in the United
States which have been taxed there. At the present time the credit is an amount equal to 15
percent. Thisisfixed by Belgian law regardless of the amount of tax paid.

Subparagraph (c) is anew provision dealing with income not expressly mentioned which
is taxable by the State of source under Article 22 (Income Not Expressly Mentioned). Under this
provision where aresident of Belgium receives income which has been taxed by the United
States under Article 22 (Income Not Expressly Mentioned) the amount of Belgian tax
proportionately attributable to such income shall not exceed the amount which would be imposed
in accordance with Belgian law if such income were taxed as earned income derived from
sources outside Belgium and subject to foreign tax. In the case of corporations, the rate would be
one-fourth the normal rate. In the case of individuals, the rate would be one-half the normal rate.

Subparagraph (d) corresponds to subparagraph (a) of the existing Convention. This
provision has the effect of incorporating into the Convention the present statutory treatment of
corporations or other entities. It provides that dividends taxed by the United States under
paragraph (2) of Article 10 (Dividends) of the Convention at the reduc